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DESIGN REVIEW

l. INTRODUCTION

I HiISsTORY OF ARCHITECTURAL DESIGN CONTROLS

1. LEGAL ISSUES REGARDING ARCHITECTURAL DESIGN CONTROLS
V. P.A. 95-0475: DESIGN REVIEW LEGISLATION

V. DESIGN REVIEW REGULATIONS

. Introduction

Architectural design review, although not new, is becoming increasingly popular as
municipalities desire to regulate the attractiveness and appropriateness of new and rehabilitated
structures. While zoning regulations are intended to protect against inappropriate uses and
excessive height and bulk of structures, they are generally not intended to protect against
“ugliness” in a community. To address this apparent shortcoming of traditional zoning
regulations, municipalities have sought ways to regulate aesthetics by adopting one or more
types of architectural design regulations. Many of these architectural regulations are adopted
with the goal of improving community appearance by preventing extremes of dissimilarity in
new construction. See Mark S. Dennison, Zoning: Proof of Unreasonableness of Aesthetic
Regulation, 29 Am. Jur. 3d Proof of Facts § 491 (1995). At the opposite extreme, some
ordinances require variety in the design of structures. See Novi v. City of Pacifica, 215 Cal. Rptr.
439 (Cal. App. 1% Dist. 1985) Other ordinances prohibit structures that are “inappropriate” in
design for the neighborhood. See, e.g., Village of Glencoe, IL, Zoning Code, 8 7-501. Others
simultaneously prohibit similarity, dissimilarity, and inappropriateness to the area. See, e.g., City
of Lake Forest, IL, Building Code, ch. 9, § 9-107.

I1. History of Architectural Design Controls

Municipalities have been adopting ordinances regulating the exterior designs of structures
nearly as long as they have been regulating zoning within their borders. As early as 1887, a
court struck down an ordinance authorizing the local corporate authorities to decide that only
“handsome dwellings” could be constructed in the City. Newton v. Belger, 10 N.E. 464 (Mass.
1887). Other early design control regulations, such as New Orleans’ Vieux Carre Ordinance,
sought to protect historic structures and neighborhoods by regulating the architectural design of
structures located in the Vieux Carre area. The Louisiana Supreme Court upheld the Vieux
Carre Ordinance, finding that the preservation of the Vieux Carre section of the City was a valid
goal not only to protect this architecturally vital area of the City, but also because of its
importance as a tourist attraction and commercial center. New Orleans v. Pergament, 5 So. 2d
129 (La. 1941). Following in the footsteps of the Vieux Carre Ordinance were similar
regulations seeking to protect the architectural significance of historic structures and areas, many
authorized by federal and state legislation. Courts have generally upheld historic preservation
ordinances imposing restrictions on historic structures and districts. See, e.g., City of Santa Fe v.
Gamble-Skogmo, Inc., 389 P.2d 13 (N.M. 1964); Bohannan v. San Diego, 106 Cal. Rptr. 333
(Cal. App. 4™ Dist. 1973); Smith v. Zoning Bd. of Appeals of the Town of Greenwich, 629 A.2d



1089 (Conn. 1993); M & N Enterprises, Inc. v. City of Springfield, 250 N.E.2d 289 (Ill. App. 4"
Dist. 1969).

These early historic preservation regulations were followed by ordinances extending
architectural controls beyond historically significant areas to apply throughout a community.
Although earlier attempts to regulate design were oftentimes struck down on constitutional
grounds unless combined with some other health, safety, or welfare objective, more recent
regulations have been upheld, even though based solely on aesthetic concerns.

I11. Legal Issues Regarding Architectural Design Controls

Property owners traditionally have had the right to use their property as they desire,
subject to local zoning and development controls. Zoning laws that regulate the use, height, and
bulk of a parcel, and other land use regulations (including architectural design controls) restrict
property owners’ freedom to enjoy their property as they wish. Not all such laws, however, have
been viewed in the same light by the courts. While zoning regulations have traditionally been
upheld as valid health, safety, and welfare regulations, an early body of Illinois case law has
disfavored regulations based solely on aesthetic concerns, foremost among them design review
controls. The disfavor resulted from more stringent review from the courts because aesthetics
were perceived as lacking “bright line” standards and therefore as being difficult to evaluate. See
Forbes v. Hubbard, 180 N.E. 767, 773 (lll. 1932); Anderson v. City of Cedar Rapids, 168
N.W.2d 739, 742 (lowa 1969). However, a more recent line of Illinois appellate case law has
shifted in favor of design review controls. These cases stand for the proposition that regulations
can and should, legitimately, incorporate aesthetic concerns, even when such concerns are the
sole basis and motivation for such legislation. Decisions from other states support this trend.

A. Earlier Illinois Case Law Adverse to Architectural Design Review

An earlier line of Illinois case law is not favorable to architectural design controls. In
1968, an lllinois appellate court found that the Village of Olympia Fields’ ordinance establishing
its architectural advisory committee was unconstitutional. Pacesetter Homes, Inc. v. Village of
Olympia Fields, 104 Ill. App. 2d 218 (1st Dist. 1968). Understanding Pacesetter is important not
only to know what it said and what has resulted from it, but also to know how the decision was
reached.

The Pacesetter case arose from a challenge by a developer who was disappointed with a
decision of the Olympia Fields architectural advisory committee relating to a proposed single
family home. The developer challenged the constitutionality of the architectural advisory
committee ordinance on the grounds that: (i) the regulatory standards proscribing buildings that
presented “excessive similarity, dissimilarity, or inappropriate exterior design and appearance”
were unconstitutionally vague and (ii) as a result of such vagueness, the delegation of authority
to the architectural advisory committee was improper because the committee lacked adequate
standards for acting.® Without any supporting case authority regarding the application of

! Although stated as separate grounds, it is likely that the improper delegation issue would be cured if

the court found that the standards themselves were not unconstitutionally vague. If the standards were
found not to be vague, then the subsidiary body would have adequate direction for acting, thereby
resolving the improper delegation issue.



aesthetic standards in the land use context,® the Pacesetter court summarily concluded “[i]t is
clear that Ordinance 63 fails to prescribe adequate standards.” Id. at 226.

Eighteen years later, when a Bolingbrook ordinance similar to Olympia Fields’ was
challenged, the court in R.S.T. Builders, Inc. v. Village of Bolingbrook, 141 Ill. App. 3d 41 (3d
Dist. 1986), relied upon Pacesetter alone and found that Bolingbrook’s ordinance was invalid.
The court, without much analysis, found standards proscribing “inappropriate materials” and
“monotony of design” to be “unconstitutionally vague.” Id. at 44.

Similarly, six years after R.S.T. Builders, the Village of Palos Hills faced a challenge to
its design review regulations that were designed to prevent buildings that were “inappropriate to,
or incompatible with, the character of the surrounding neighborhood.” See Waterfront Estates
Development, Inc. v. City of Palos Hills, 232 Ill. App. 3d 367 (1st Dist. 1992). In finding the
standards constitutionally insufficient, the Waterfront Estates court again began and ended its
inquiry with Pacesetter (as well as R.S.T. Builders). Id. at 372-74).

Although the court in Pacesetter was deciding a case of first impression, the courts’
reliance on Pacesetter in R.S.T. Builders and Waterfront Estates did not consider significant
changes in Illinois law that had arisen regarding the role of aesthetics in land use regulations.

B. The Evolving Trend—Support for Architectural Design Controls

Six years after the Pacesetter decision was issued, the Illinois Supreme Court in LaSalle
National Bank v. City of Evanston, 57 111.2d 415 (1974), explicitly recognized for the first time
the appropriateness of aesthetics as a basis for land use regulation. Although the Zoning
Enabling Act, 65 ILCS 5/11-13-1, has long mentioned that aesthetics were part of the purposes
of zoning, the LaSalle National Bank case crystallized the imposition of aesthetic regulations.

In this case, the plaintiff developer requested, but was denied, rezoning of its property to
permit construction of an 85 foot high-rise when its property was zoned to a maximum height of
35 feet. Id. at 417. In finding for the City of Evanston, the Supreme Court focused on the City’s
aesthetic concerns, namely, to create a tapering effect of building heights approaching Lake
Michigan. The court cited the testimony of Richard Carter, the City’s Director of Planning:
“[Richard Carter] expressed the desire of the City ... to have a tapering effect for buildings in the
business district to the lakefront .... [and this] would gradually grade down the building heights
before reaching the level, open areas contiguous to the lake.” Id. at 424. That plaintiff’s plans
were at odds with this interest was a major reason the City denied the request for rezoning.’

2 In fact, the Pacesetter court stated, “it is unnecessary to consider ... the purpose and validity of

architectural control ordinances generally.” 104 Ill. App. 2d 226.

* The Court also relied on the testimony of William S. Lawrence, an expert in city zoning and planning,
whose testimony explained how the plaintiff’s project would be aesthetically incompatible with the
surrounding area:

[Mr.] Lawrence noted that new structures to the north and south of the subject property had
assumed a residential character in height and that a 10-story building would be vastly dissimilar,
thereby changing the area’s aesthetic character. It would further have an adverse effect on the
area by casting shadows on nearby property and generally diluting the quality of living.
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Although the lower and appellate courts declared the ordinance invalid and found for the
plaintiff, the Illinois Supreme Court reversed and held as follows:

[W]e note that there was substantial evidence that the building ... would be
significantly dissimilar to any structure in the immediate vicinity and would alter
the area’s character. It would also disrupt the defendant’s present attempts to
have a gradual tapering of building heights toward an open lakefront and park
area which could be used for recreational purposes .... [P]rior decisions of this
court, while recognizing aesthetic elements, have not deemed them to be
controlling in zoning cases. The reason advanced for declining to afford aesthetic
qualities significant import is that the subject does not lend itself to exact
definition but varies as to personal taste. However, there would appear to be
significant authority that aesthetic factors may, in some instances, be utilized as
the sole basis to validate a zoning classification or be acknowledged as a viable
factor in zoning determinations. We are of the opinion that in the present case
aesthetic qualities are a properly cognizable feature.

LaSalle, 57 1ll.2d at 432-433 (emphasis added)(internal citations omitted). In short, the fact that
the use of an aesthetic standard “does not lend itself to exact definition” was found to be
constitutionally acceptable — precisely the opposite of the finding in Pacesetter.

Subsequent cases that follow LaSalle National Bank reiterate and extend the powers of
municipalities to regulate aesthetics. See Ward v. County of Cook, 68 Ill. App. 3d 563, 571 (1st
Dist. 1979) (upholding zoning ordinance imposing size restrictions on residential lots on the
ground that “the aesthetic enjoyment of one’s home” vis-a-vis surrounding uses was an
important factor in zoning decisions and citing LaSalle for the proposition that aesthetic factors
“may, in some instances, be utilized as the sole basis to validate a zoning classification”). See
also Grobman v. City of Des Plaines, 59 111.2d 588, 595 (1975) (reasoning that aesthetics is an
element of the public health, safety, and general welfare, citing LaSalle, and upholding minimum
lot sizes because aesthetics are “a consideration in the determination of an ordinance’s
reasonableness”).

City of Champaign v. Kroger Co., 88 Ill. App. 3d 498 (4th Dist. 1980), decided six years
after LaSalle, specifically identifies and discusses this growing trend. In this case, the plaintiff
unsuccessfully challenged the restrictions imposed by an Interim Sign Ordinance. The court
recognized that “the purpose of the ... Ordinance is primarily aesthetic” and noted that under the
“old rule,” aesthetic reasons alone would not have been sufficient to uphold the Ordinance. Id. at
504-505. However, the court observed that “[a] more recent series of cases upholds ordinances
based solely or mainly on aesthetic concerns.” This more recent series of cases is part of a
“national trend” which “the case law in Illinois has followed.” The Kroger court recognized that
the trend in Illinois started with LaSalle National Bank: “With LaSalle ... the court joined the
recent trend of cases giving greater weight to the aesthetic concerns expressed by zoning
ordinances ... [and while] not expressly overruling the old cases ... LaSalle implicitly rejected
the rule that automatically invalidated zoning ordinances based solely or mainly on aesthetic
reasons.” 1d. at 506-507. The court elaborates:

Id. at 426-427 (emphasis added).



To summarize, Illinois now follows the better view that aesthetics is an element of
the public health, safety, and welfare. LaSalle and Grobman effectively-albeit not
expressly-overruled the line of cases ... that illustrates the old “forbidden
purpose” rule on the role of aesthetics in zoning. The welfare of a community
includes its appearance.

Id. at 510 (internal citations omitted) (emphasis added).

The impetus of LaSalle National Bank and its progeny has been affirmed and expanded in
recent case law that addresses the right of municipalities to regulate development based on
architectural style, design, and placement vis-a-vis existing structures in the surrounding area and
community. In Wakeland v. City of Urbana, 333 Ill. App. 3d 1131, 1141 (4th Dist. 2002), the
plaintiffs made an as-applied constitutional challenge to a local ordinance restricting their
property to single-family uses only when the plaintiffs desired to build an apartment building.
Upholding the ordinance, the Appellate Court cited Kroger and held as follows:

“[Alesthetics is an element of the public health, safety, and welfare” and that
municipalities therefore could “enact zoning laws regulating, among other things,
the dimensions of commercial signs.” If a city can make an aesthetic judgment
that large signs are undesirable in an area of commercial and residential buildings
[citing Kroger], we see no reason why it cannot make an aesthetic judgment that
building a row of modern apartment buildings on a street of old, architecturally
ornate houses is undesirable.

Id. at 1141.

For additional case law authority, see also Rent-A-Sign v. City of Rockford, 85 Ill. App.
3d 453, 455 (2d Dist. 1980) (holding that police power of state and municipal governments
includes the right to consider aesthetic values); Village of Skokie v. Walton on Dempster, Inc.,
119 1l App. 3d 299, 304 (1st Dist. 1983) (citing rule that aesthetics is part of the public welfare
and upholding constitutionality of ordinance).

Recognizing this clear shift in Illinois law, the federal district court and United States
Court of Appeals for the Seventh Circuit in Graff v. City of Chicago, 800 F. Supp. 576 (N.D. IlI.
1992), aff'd 9 F. 3d 1309 (7th Cir. 1993) (en banc), upheld the constitutionality of a newsstand
regulation in the face of a first amendment challenge. The regulation in question authorized the
city’s commissioner of transportation the right to grant or deny licenses for newsstands. Such
determination was to be based on six criteria, including criteria “involving aesthetic
considerations.” 800 F. Supp. At 580. The federal district court concluded:

The aesthetic judgment is not an unfettered one. It requires a consideration of
“whether the design, materials and color scheme of the newspaper stand comport
with and enhance the quality and character of the streetscape, including nearby
development and existing land uses.”

* The specific standard in question in relation to aesthetics provided: “Whether the design, materials, and
color scheme of the newspaper stand comport with and enhance the quality and character of the
streetscape, including nearby development and existing land uses.” 800 F. Supp. At 580.



The Seventh Circuit affirmed the district court, and found such standard to be sufficient for an
individual administrator to implement in a manner consistent with the constitution, even while
considering the regulation under the harsh glare of First Amendment jurisprudence:

The criteria give adequate and specific guidance to the commissioner as well as
reasons for the applicant to anticipate the basis for granting or denying a
particular permit to build a newsstand. If a permit to build a newsstand were
denied, these express standards (and the commissioner’s written reasons) give the
plaintiff adequate guidance in challenging the application of the ordinance to his
particular case, and upon judicial review allow an informed inquiry into whether
the commissioner made his decision in an unconstitutional manner, such as by
disfavoring certain speech.

9 F.3d at 1318. In short, the Graff case makes clear that, from a constitutional perspective,
considerations of “design, materials and color” in the context of the character of the surrounding
streetscape are sufficiently clear for an administrative officer to implement.”

C. The Broader View—Aesthetics and Land Use Regulations in Other States

Ilinois is not the only state whose courts recognize aesthetics as a principal consideration
in zoning and other land-use regulations. Decisions across the country over the past three
decades have addressed and upheld the constitutionality of aesthetics-based legislation,
specifically and including architectural design review ordinances.

In State of Missouri v. Berkeley, 458 S.W.2d 305 (Mo. 1970), the Missouri Supreme
Court upheld a design review ordinance. In that case, the plaintiffs were denied a building
permit because they did not seek approval from the Architectural Board of the City of Ladue.
The plaintiffs thereafter made facial challenges to the City’s architectural design review
ordinances, which challenges were uniformly rejected. The preamble to the enabling ordinance
provided that the purpose of the Architectural Board was to ensure that buildings and structures
built in the City:

[Clonform to certain minimum architectural standards of appearance and
conformity with surrounding structures, and that unsightly, grotesque and
unsuitable structures, detrimental to the stability of value and the welfare of
surrounding property, structures and residents, and to the general welfare and
happiness of the community, be avoided, and that appropriate standards of beauty
and conformity be fostered and encouraged.

Id. at 306-307. The specific standards in the ordinance included:

> As noted above, once the vagueness issue is addressed, the delegation issue becomes effectively moot.
In Graff, the Seventh Circuit did not find a need for a local legislative determination with respect to
aesthetic considerations as was the case in Pacesetter (see 104 Ill. App. 2d 225). Rather, the Seventh
Circuit found that the standards were adequate to allow for judicial review of the propriety of the
commissioner’s decision through a writ of certiorari. See 9 F.3d at 1323-25.
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1) [W]hether the proposed house meets the customary architectural
requirements in appearance and design for a house of the particular type
which is proposed (whether it be Colonial, Tudor English, French
Provincial, or Modern),

2) [W]hether the proposed house is in general conformity with the style and
design of surrounding structures, and

3) [W]hether the proposed house lends itself to the proper architectural
development of the City; and

4) [T]hat in applying said standards the Architectural Board and its Chairman
are to determine whether the proposed house will have an adverse affect
on the stability of values in the surrounding area.’

Id. at 308 (alterations added). In upholding the City’s design review ordinance and the
Architectural Board’s decision, the court ruled:

The denial by appellant of a building permit for relators’ highly modernistic
residence in this area where traditional Colonial, French Provincial and English
Tudor styles of architecture are erected does not appear to be arbitrary and
unreasonable when the basic purpose to be served is that of the general welfare of
persons in the entire community.

Id. at 311.

In Breneric Associates v. City of Del Mar, 69 Cal. App. 4th 166 (Cal. App. Ct. 1998), a
California appellate court rejected a homeowner’s challenge to the denial of their architectural
review application with respect to a two-story addition to a single-family residential unit. The
City of Del Mar Design Review Board rejected the application because “the proposed use of
glass panels on the roof deck was inappropriate and inconsistent with the architectural style of
the existing structure ... [and the] proposed siting of the two-story addition on the lot created a
crowded structural condition inharmonious with the surrounding neighborhood.” The stated
purpose of the ordinance at issue was “to protect the aesthetic quality of the community ‘by
fostering and encouraging good design which encompasses the use of harmonious materials and
colors [and] compatible proportional relationships.’” The pertinent regulations at issue provided
as follows:

® The court noted that effects on surrounding property values is an important segment of this analysis:

Nevertheless, the aesthetic factor to be taken into account by the Architectural Board is not to
be considered alone. Along with that inherent factor is the effect that the proposed residence
would have upon the property values in the area. In this time of burgeoning urban areas,
congested with people and structures, it is certainly in keeping with the ultimate ideal of
general welfare that the Architectural Board, in its function, preserve and protect existing
areas in which structures of a general conformity of architecture have been erected.

Id. at 311.



Section 23.08.077, titled “Regulatory Conclusions - Relationship to
Neighborhood,” authorizes the [Design Review Board or “DRB”] to deny a
design review permit if “[t]he design is not harmonious with ... the surrounding
neighborhood in one or more of the following respects: .... [s]tructural siting on
the lot.”

Section 23.08.078, titled “Regulatory Conclusions - Building Design,” authorizes
the DRB to deny a design review permit if “[t]he proposed development fails to
coordinate the components of exterior building design on all elevations with
regard to color, materials, architectural form and detailing to achieve design
harmony and continuity.”

Id. at 172-173. After the DRB found that the plaintiffs’ application violated these standards, the
plaintiffs filed suit. In upholding the DRB’s decision, the court held that “[r]egulating
development to promote and preserve the scenic and aesthetic character of the community is a
substantial and legitimate governmental interest, and a city may reject proposed developments if
it determines the project would detract from this interest.”

In Sam Novi v. City of Pacifica, 169 Cal. App. 3d 678, 681 (Ct. App. Cal. 1985), the
plaintiff was denied use and site development permits for its proposed condominium project
because of “insufficient variety in the design of the structure and grounds to avoid monotony in
the external appearance.” The plaintiff challenged the decision in court, making facial and as-
applied constitutional challenges. As to the facial challenge, the court upheld the ordinance:
“The legislative intent is obvious[,] [as] the Pacifica city council wishes to avoid ‘ticky-tacky’
development of the sort described by songwriter Malvina Reynolds in the song, ‘Little Boxes™[,]
[thus] [n]o further objective criteria are required.” As to the plaintiff’s as-applied challenge, the
court cited findings of the planning commission as evidence that the ordinances were not applied
in a vague manner: “The negative declaration [of the planning commission] defined specific
pertinent mitigation requirements [ignored by the plaintiffs], including ... avoidance of ‘linear
monotony and massive bulky appearance,” and the achievement of ‘a small scale village
atmosphere characteristic of Pacifica.”*

In Berube v. City of Manchester, 2001 WL 34013573 at 3 (N.H. Super. Ct.), the city’s
planning board denied site plan approval for the plaintiff’s proposed dental office, and the
plaintiffs challenged the denial. The grounds for the board’s denial related to the following
regulations:

1) The layout and arrangement of structures are not visually or functionally
related to one another or to adjoining properties in a reasonable manner
and which could be improved through plan modification.

* * *

(5) The development would be inconsistent with the type of adjoining
development, and adequate screening or protection has not been provided
to protect adjoining properties from the adverse effects of lighting, noise
or other factors.



Id. at 2. The plaintiff filed suit alleging the ordinance was unconstitutionally vague, but the court
disagreed:

The[se] ... regulations provide sufficient guidance for applicants with regard to
building design. Here, the board adjudged the petitioners’ proposed building
against the Victorian character of the adjoining neighborhood, and found that the
design was not visually or functionally consistent with surrounding structures.
The board was entitled to make these findings and its decision therefore was
neither unlawful nor unreasonable.

Id. at 3-4.

In Georgia Manufactured Housing Association, Inc. v. Spalding County, Georgia, 148
F.3d 1304 (11th Cir. 1998), the manufactured housing association challenged the
constitutionality of a county zoning law that imposed on manufactured housing the same roof
pitch requirements applicable to site-built homes. The plaintiffs challenged this regulation on
substantive Due Process and Equal Protection grounds, but their arguments were rejected. The
Court held that the ordinance restriction was rationally related to a legitimate governmental
purpose. First, “aesthetic compatibility,” or “seeking to reduce friction between the appearance
of site-built homes and manufactured homes by requiring manufactured homes to conform with
standard characteristics of site-built homes, such as roof pitch and foundation™ is a legitimate
governmental purpose. Second, the Court held that the 4:12 pitch requirement was rationally
related to this purpose. Although the County could have selected a pitch requirement of 3:12 or
5:12, “the County has the discretion to select a minimum ratio to advance its goal of aesthetic
compatibility.”

Numerous other cases confirm the broadening recognition of the constitutionality of
aesthetic regulations. See, e.g., U-Haul Co. of East. Missouri v. City of St. Louis, 855 S.W.2d
424 (Mo. Ct. App. 1993) (holding design review standard not unconstitutionally vague, which
standard provides as follows: “The proposed construction, alteration or demolition will be of
such external appearance, design or nature as to be generally compatible with the style and
design of surrounding improvements and conducive to the proper architectural development of
the community and shall not constitute an unsightly, grotesque or unsuitable structure in
appearance, detrimental to the welfare of the surrounding property or residents.”); Village of
Hudson v. Albrecht, Inc., 458 N.E.2d 852, 856 (Ohio 1984) (noting that “more recent Ohio cases
dealing with both zoning and nuisance issues have implied that there is a governmental interest
in maintaining the aesthetics of the community and have recognized its role in the exercise of the
police power”, observing “the evolving trend ... to grant aesthetic considerations a more
significant role,” holding such approach “the correct approach as the appearance of a community
relates closely to its citizens’ happiness, comfort, and general well-being,” and finding aesthetics
a proper basis for zoning and the architectural design review ordinance valid and not an unlawful
delegation of legislative authority); Dallmeyer v. Lacey Township Board of Adjustment, 219 N.J.
Super. 134, 145 (Sup. Ct. N.J. 1987) (finding aesthetic concerns with respect to architectural
compatibility with houses in neighborhood to be a ground for denying a zoning variance).
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V. P.A. 95-0475 - Design Review Legislation

In November 2006, a legislative initiative was introduced to amend the Illinois Municipal
Code to explicitly authorize municipal design review programs, resulting in the introduction of
Senate Bill 382. That bill was unanimously approved by the Illinois Senate on March 29, 2007,
and the Illinois House on May 31, 2007. The bill became Public Act No. 95-0475 on August 27,
2007, and will be effective on January 1, 2008. A copy of the Public Act is attached as
Appendix A.

In short, P.A. 95-0475 provides express authority to municipalities to enact design review
standards and to delegate the responsibility for reviewing and considering design review to an
administrative body, such as an architectural review commission or board. The legislation is
intended to address the various issues raised by the courts in Pacesetter, R.S.T. Builders, and
Waterfront Estates that resulted in the court striking down the three design review ordinances at
issue in those cases.

V. Design Review Regulations
A Scope of Design Review

[llinois municipalities have taken different approaches to regulating the architectural
design of buildings and structures. Some municipalities have enacted a mandatory design review
process for all new buildings and any modifications to existing buildings in any zoning district
within the municipality, requiring mandatory design review for buildings in residential,
commercial, office, and industrial districts. For example, the Village of Bannockburn requires
architectural review in connection with “the construction of any new building, exterior and
outdoor lighting system, or sign, or the alteration, enlargement, or remodeling of any existing
building, exterior and outdoor lighting system, or sign (except for interior alterations and
remodeling) within the Village.” See Section 11-606C of the Bannockburn Zoning Code.

Other municipalities have established a mandatory design review process in only a few of
the municipality’s zoning districts. An example of this approach is the Village of Long Grove
that requires design review of any new building or modification to an existing building in the
Village’s B-1 “Historic Business” District. See Chapter 3 of Title 2 of the Long Grove Village
Code. The Village of Long Grove also has established anti-monotony regulations for all
residential buildings. See Chapter 22 of the Long Grove Zoning Code. The Village of Lake
Zurich requires exterior appearance review for all construction or development requiring a
building permit in all of its zoning districts except its single family residential districts. See
21-101A of the Lake Zurich Zoning Code.

Finally, at least one community has established a “voluntary” contextual design review
process that provides certain “incentives” to a property owner for submitting to the design review
process. See 7-505 of the Glencoe Zoning Code. Glencoe established a contextual design
review commission that has the authority to grant contextual design review approval for single
family dwellings seeking such approval. The approval may contain adjustments to the generally
applicable zoning regulations as provided by the Zoning Code, including, among others, the
following:

-11-



1 A 5% increase in the maximum gross floor area limits for a single family
dwelling.

i Bonus exclusions from the calculation of maximum gross floor area for
attic space, attached garages, basements, and similar spaces.

1 Reductions in the side yard setback for a detached garage.
1 Bay or chimney projections into the side yard setbacks.

These “adjustments” are intended to serve as an inducement to property owners for submitting to
the Village’s design review process and complying with the design review commission’s
decision.

B. Components of a Design Review Ordinance

Once a community has decided on the scope of the design review (i.e., mandatory or
voluntary and in which districts will design review be required), the community can begin
drafting the ordinance setting forth the particulars of the design review regulations.

As noted in the previous sections, the few Illinois cases that have directly considered the
validity of architectural design ordinances have found such ordinances unconstitutional, although
there appears to be a change in tide in favor of regulations based solely on aesthetic concerns.
These adverse cases (as well as the favorable cases decided in other states) do provide some
guidance to a municipality in crafting legally defensible architectural regulations.

First, while most courts agree that architectural design controls are a valid means of
protecting the character of a community, courts rarely uphold these types of regulations without
clearly defined standards. Morristown Rd. Ass’n v. Mayor of Bernardsville, 394 A.2d 157, 158-
60 (N.J. Super L. 1978) (striking down architectural design ordinance due to vague standards);
Hankins v. Borough of Rockleigh, 150 A.2d 63, 66 (N.J. Super A.D. 1949). Second, in addition
to proper standards, the purpose behind architectural design regulations should be identified in
the ordinance. Finally, because a homeowner applying for permission to build has important
property interests at stake, certain procedural safeguards should be established in any design
ordinance to protect those interests. In sum, without carefully drafted architectural design
regulations in place, the municipality faces a legal challenge to the validity of its ordinance by a
property owner denied the right to build what he or she desires.

1. Purpose for Establishing Design Regulations

A good statement of purpose will spell out the relation between design controls
and the public welfare by showing that the former will not only render the
community more beautiful, but will also protect property values or serve some
other financial or commercial purpose.

See Morristown Rd. Ass’'n, 394 A.2d at 161; Hankins, 150 A.2d at 66.
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The first essential element of any architectural design control regulation is a valid and
legally authorized purpose.  Generally, municipalities have the authority to protect and promote
the public health, safety, and welfare through orderly development and zoning regulations. In
reviewing aesthetic regulations, courts have generally favored quantifiable objectives such as
preserving property values as a component of the public welfare. Stoyanoff, 458 S.W.2d at 311;
Hudson, 458 N.E.2d at 854. Although maintaining the beauty of a community or protecting
against “ugliness” contributes to the public welfare, determining what is beautiful and what is
ugly is a far more speculative proposition unless it is linked to a quantifiable standard like
property values. Saveland Park Holding Corp. v. Wieland, 69 N.W.2d 217 (Wisc. 1955). In
addition to the purpose of protecting property values, architectural design regulations may also
have as goals the prevention of building incongruity, degeneration of property, and inappropriate
or poor quality of design. A municipality that is considering establishing architectural design
regulations should determine what makes its community unique and tailor its regulations toward
protecting that uniqueness. For example, one Chicago suburb that has maintained its rural
character has established architectural review regulations with the following stated purpose:

The purpose of the Architectural Review process is to protect, preserve, and
enhance the natural and architectural environment of the Village, to protect and
enhance property values, and to promote the health, safety, and welfare of the
Village and its residents. It is the goal of these regulations that each new building
added to Bannockburn should complement and improve upon the architectural
heritage of the Village and continue to allow the natural landscape of the Village
to predominate over its built environment.

Village of Bannockburn, IL, Zoning Code, 8§ 11-606.

The purpose of the architectural design regulations should also be understood in the
context of specific standards, and those standards must further the purposes of the ordinance.

2. Standards for Implementing Design Regulations

The most troublesome problem encountered in municipal attempts to control
architectural design is the articulation of standards which meet the aesthetic needs
of the community and satisfy legal requirements.

Anderson at § 9.79.

Architectural design regulations typically contain provisions establishing architectural
review boards to review and evaluate the design of a proposed structure. These boards are
composed mainly of individuals with experience in art, architecture, planning, or other relevant
discipline. Typically, the board is tasked with reviewing architectural plans submitted by the
owner or architect with a building permit application and has the authority to deny a building
permit if the board finds that the plans do not meet the standards contained in the architectural
design ordinance.

Because architectural review boards are composed of individuals of different
backgrounds and architectural tastes, architectural design controls are inherently subjective. An
excessive amount of discretion vested in the architectural review board, coupled with no clearly
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defined standards, are the greatest dangers to the validity of architectural design regulations. The
critical concern of courts as they review architectural design regulations is whether reasonably
identifiable standards exist to guide administrative bodies and applicants. As discussed in more
detail in Section Ill, many courts have struck down architectural design regulations that fail to
contain objective standards. Pacesetter Homes, 244 N.E.2d at 372-73 (striking down vague
architectural review ordinance); Morristown Rd. Assoc., 394 A.2d at 163 (striking down vague
architectural design regulations). For example, a design regulation that required that new
construction be in harmony with existing structures was struck down as too vague. Morristown
Rd. Assoc., 394 A.2d at 163. Similarly, a court held invalid a design ordinance that required that
new buildings be substantially equal in appearance to adjacent existing buildings. City of West
Palm Beach v. Duffey, 30 So. 2d 491 (Fla. 1947).

It is critical, therefore, that an architectural design ordinance contain proper standards for
reasonable implementation of architectural design goals and to prevent the abuse of discretion
that is inherent with the subjective nature of architectural review. In drafting an architectural
design ordinance, design standards should be developed as part of a discussion aimed at
articulating the unique character of the municipality. Because the unique nature of a community
should drive the consideration of appropriate design standards, no two communities should have
the same design standards. A description of a community’s character, presented in consistent
and discernible terms, should be included as a preface to the specific standards. For example,
one lllinois community has incorporated the following description:

A proposed project should harmonize with and support Bannockburn’s unique
character, with special consideration accorded the preservation and enhancement
of landmarks.

Village of Bannockburn, IL, Zoning Code, § 11-606F.

Sample criteria or standards that an architectural review board might consider in
reviewing a proposal might include the following:

1. Property values: where a substantial likelihood exists that a building will
depreciate property values of adjacent properties or throughout the community,
construction of that building should be barred.

2. Inappropriateness: a building that is obviously incongruous with its surroundings
or unsightly and grotesque can be inappropriate in light of the comprehensive plan
goal of preserving the character of the municipality.

3. Similarity/Dissimilarity: ~ a builder should avoid excessively similar or
excessively dissimilar adjacent buildings.

4. Safety: a building whose design or color might, because of the building’s
location, be distracting to vehicular traffic may be deemed a safety hazard.

Even with the establishment of standards, there will remain considerable room for
discretion and interpretation and this highlights one of the continuing problems with aesthetic
regulations: there are no bright-line tests. When evaluating a proposal, an architectural review
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board should, therefore, attempt to identify serious defects based on objective elements of the
proposal rather than on personal preference of taste or on choice of architectural style. Stated
differently, for an architectural review process to survive judicial scrutiny, any proposal rejected
by the board should attempt to present a clear and substantial threat to the public health, safety,
or welfare.

3. Procedures for Enforcing Design Regulations

Design regulations can be an extremely useful tool to coax a property owner to improve
his or her plans. The procedures of the architectural review board can, therefore, be quite
important in persuading anxious developers to respond to the concerns of a municipality. See
Samuel E. Poole, Architectural Appearance Review Regulations and the First Amendment: The
Good, the Bad, and the Consensus Ugly, 19 Urb. Law. 287, 306 (1987) (discussing The City of
Lake Forest, Illinois’ architectural review board goal to seek improvement rather than censorship
of design). In addition, proper procedures are necessary because of the constitutional rights
affected by regulations on property, including such rights as due process, property, and the First
Amendment. See Sackson v. Zimmerman, 478 N.Y.2d 354, 356 (2d. Dept. 1984); Hankins, 150
A.2d 63. Finally, it is advisable that the board adopt and follow a set of internal procedures to
promote orderly and efficient meetings.

Generally, meetings of an architectural review board can be conducted on an informal
basis. Minutes of each meeting should be taken and they should fairly summarize the
discussions and findings of the board, as well as record all motions and votes. Because
oftentimes the architectural review board has final decision-making authority, the minutes of the
board meeting will be important as the official record of the proceedings should the board’s
decision be appealed to an administrative body or court. To address this issue, some
communities require the architectural review board to adopt written findings as part of its final
decision. See, e.g., Village of Glencoe, IL, Zoning Code, 8 7-503E2 (“No application for
appearance review and approval shall be disapproved or denied except on the basis of specific
written findings directed to objectives and standards in the appearance guide”).

V1. Conclusion

Architectural design regulations are an appropriate and valid means by which a
municipality can protect against the perceived evils associated with monotonous neighborhoods
or incompatible or inappropriate structures. In many cases, these regulations will serve to
encourage cooperation between the owner, architect, and municipality on the design of a
structure.

Architectural design regulations have been sparsely litigated, partly because many of
these regulations are enacted with persuasion rather than enforcement in mind. For those that are
litigated, the modern trend has been for courts to uphold zoning regulations even when the goal
is the promotion of aesthetics. Notwithstanding the rarity of such challenges, a municipality
considering the establishment of architectural design regulations should ensure that the
regulations contain a valid purpose, clearly defined and objective standards, and appropriate
procedure. This is particularly critical in Illinois given the older line of caselaw adverse to
design review notwithstanding the recent adoption of Public Act 95-0475 and the recent line of
Illinois caselaw that has been more favorable to design review.
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APPENDIX A
P.A. 95-0475: DESIGN REVIEW LEGISLATION

Public Act 095-0475
SBED382 Enrolled LARBOY5 (6%69 HLH 28956 b

AN ACT concerning local government.

Be it enacted by the People of the State of Illinois,
represented in the Gemeral Assembly:

Section 5. The Illinois Municipal Code is amended by
changing Section 11-13-1 as follows:

165 ILCE 5/11-13-1) {from Ch. 24, par. 11-13-1}

Sac. 11-13-1. To the end that adequate light, pure air, and
safery from fire and other dangers may be secured, that the
taxable value of land and buildings throughout the municipality
may be conserved, that congestion in the public stresets may be
lessened or avoided, that the hazards to persons and damage to
property resulting from the accumulation or runoff of storm or
flood waters may be lessened or avolded, and that the public
health, =zafety, comfort, morals, and welfare may otherwise be
promobed, and te insure and facilitate the preservation of
gites, areas, and struckures of historical, architectural and
asgthetic importance; the corporate authorities in each
municipality have the following powers:

{1} To regulate and limit the height and bulk of
buildings hereafter to be erected; (2) to establish,
regulate and limit, subject to the provisions of Divieien
14 of this Artiele 11, the building or set-back lines on or
along any street, traffic-way, drive, parkway or skorm or
floodwater runoff channel or basin; {3) to regulate and
limit the intensity of the use of lot areas, and to
regulate and determine the area of open spaces, within and
surrounding such buildings; (4) to classify, regulate and
restrict the location of trades and industries and the
location of buildings designed for specified industrial,
business, residential, and other uses; (5) te divide the
entire municipality into districts of such number, shape,
area, and of such different classes {according to use of
land and buildings, height and bulk of buildings, intensity
of the use of lot area, area of open spaces, or other
claggification) as may be deemed best suited to carry out
the purposes of this Divisien 13; (&) Lo fix standards to
which buildings or structures therein shall conform; (7] to
prohibit uses, buildings, or structures incompatible with
the character of such districts; (8) to prevent additions
to and alteration or remodeling of existing buildings or
structures in such a way as to avoid the restrictions and
limitations lawfully imposed under this Division 13; (%) to
clasaify, teo regulate and restrict the use of property on
the basis of family relationship, which family
relationship may be defined as one or more persons each
raelated to the other by hleood, marriage or adoption and
maintaining a common household; (10} to regulate or forbid
any structure or activity which may hinder access to solar
energy necessary for the proper functioning of a solar
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energy system, as defined in Section 1.2 of The

Comprehensive Sclar Energy Act of 1977; &ma (11) to require

the creation and preservation of afferdable housing,

including the power to provide increased density or other
zoning incentives to developers who ars creating,

astablishing, or presgerving affordable heousing; and (12}

to establish local standards solely for the review of the

exterior design of buildings and structures, excluding

utility facilities and outdeoor off-premises advertising
gigng, and degsignate a hoard or commission bto implement the
review process.

The powers enumerated may be exercised within the corporate
limits or within contiguous territory not more than one and
one-half miles beyond the corporate limits and not included
within any municipality. However, if any municipalicy adopts a
plan pursuant teo Division 12 of Article 11 which plan includes
in its provisions a provision that the plan applies to such
contiguous territory not more than one and one-half miles
bevond the corporate limits and not included in any
manicipality, then no other municipality shall adopt a plan
that szhall apply to any tarritory included within the territory
provided in the plan first so adopted by anobher municipality.
Noe municipality shall exercise any power set forth in this
Divigion 13 outside the corporate limits thereof, if the county
in which such municipality is situated has adopted "An Act in
relation to county zoning', approved June 12, 1935, as amended.
Nothing in this Section prevents a municipality of more than
112,000 population located in a county of less than 185,000
population that has adopted a zoning eordinance and the county
that adopted the zoning crdinance from entering intoc an
intergovernmental agresment that allows the municipality to
exercige its zoning pewers beyond its territorial limits:
provided, however, that the intergovernmental agresment must
be limited teo the territory within the municipality's planning
jurisdiction as defined by law or any existing boundary
agreament. The county and the municipality must amend their
indiwvidual zoning maps in the same manner as obher zoning
changes are incorporated into revised zoning maps. No such
intergovernmental agreament may authorize a municipality to
exercise its zoning powersz, other than powers Chalb a county may
exercise under Section 5-12001 of the Counties Code, with
respact to land used for agricultural purposes., This amendatory
Aot of the %22nd General Assembly iz declarative of existing
law, Mo municipality may exercise any power set forth in this
Division 13 outside the corporate limits of the municipality
with respect to a facility of a telecommunications carrier
defined in Section 5-12001.1 of the Counties Code.

Notwithstanding any other provision of law te the contrary,
at leaszt 30 dayve prior bte commencing censtruction of a new
telecommunications facility within 1.5 miles of a
municipality, the telecommunicaticons carrier constructing the
facility shall prowide written notice of ite intent to
construct the facility. The notice shall include, buk net ba
limited bto, the following informatiom: {i) the name, address,
and telephone nurber of the company responsible for the
construction of the facility and (ii) the address and telephone
number of the governmental entity that issued the building
permit for the telecommunications facility. The notice shall be
provided in person, by overnight private courier, or by
cartified mail to all owners of property within 250 feet of the
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parcel in which the telecommunicaticns carrier has a leasehold
or ownership interest, For the purpeses of this notice
regquirement, "owners" mesns those persons or entities
identified from the authentic tax records of the county in
which the telecommunications facility is to be located. If,
after a bona fide effort by the telecommunications carrier to
determine the owner and his or her address, the owner of the
property on whom the notice must be served cannot be found at
the owner's last known address, or if the mailed notice is
returned because the cwner cannct be found at the last known
address, the notice reguirement of this paragraph is deemad
satisfied. For the purposes of this paragraph, "facility® means
that term as it iz defined in Section 5-12001.1 of the Counties
Code.

If a municipality adopts & zoning plan covering an area
cutside its corperate limits, Lthe plan adopted shall be
reasonable with respect bto the area outside the corporate
limits se that future development will not ke hindered or
impaired; it is reascmable for & municipality to regulate or
prohibit the extraction of sand, gravel, or limestone even when
those activities are related to an agricultural purpose. If all
or any part of the area outside the corporate limits of a
municipality which has been zoned in accordance with the
provisiong of this Division 13 is annexed to another
municipalicy or municipalities, the ammexing unit shall
thereafter exercise all zoning powers and regulations over the
annexsd area.

In all ordinances passed under the authority of this
Divigion 13, due allowance shall be made for existing
conditions, the conservation of property values, the direction
of building development to the best advantage of the entire
municipality and the uses to which the property is devoted at
the time of the enactment of such an ordinance. The powsrs
conferred by this Divisgicon 13 shall not be exercised so as to
daprive the owner of any existing property of its use or
maintenance for the purpose to which it is then lawfully
devoted, but provisions may be made for the gradual elimination
of uses, buildings and structures which are incempatible with
rhe character of the districts in which they are made or
located, including, without being limited thereto, provisions
(a) for the elimination of such uses of unimproved lands or lot
areas when the existing rights of the persons in possessicn
theraof are terminated or when the uses to which they are
devoted are discontinued; (b} for the elimination of uses to
which such buildings and structures are devoted, if they are
adaptable for permitted uses; and (c) for the elimination of
such buildings and structures when thay are destroyed or
damaged in major part, or when they have reached the age fixed
by the corporate authorities of the municipality as the normal
useful life of such buildings or structures.

This amendatory Ect of 1271 does not apply to any
municipality which is a home rule unit.

(Source: P.A, 93-898, eff. 7-9-04; 94-303, eff. 7-21-05.)

Effective Date: 1/1/2005

-18-



